ORDINANCE NO. 2017-003

AN ORDINANCE OF THE TOWN OF HOWEY-IN-THE-HILLS,
FLORIDA; GRANTING TO DUKE ENERGY FLORIDA, LLC, A
FLORIDA LIMITED LIABILITY COMPANY D/B/A DUKE ENERGY, A
NON-EXCLUSIVE ELECTRIC UTILITY FRANCHISE; PRESCRIBING
THE TERMS AND CONDITIONS RELATED TO THE OCCUPANCY OF
MUNICIPAL STREETS AND RIGHTS-OF-WAY IN THE TOWN OF
HOWEY IN THE HILLS, FLORIDA, FOR THE PURPOSE OF
PROVIDING ELECTRIC SERVICE; PROVIDING FOR SEVERABILITY
AND AN EFFECTIVE DATE.

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN OF HOWEY-IN-THE-
HILLS, FLORIDA:

Section 1. Findings

The Town deems it necessary, desirable and in the interest of its citizens to establish by
ordinance a franchise (sometimes referred to herein as the “Franchise™) granting the Company
permission to occupy the Rights-of-Way in the Town of Howey-In-The-Hills, Florida, for the
purpose of providing electric services.

Section 2. Short Title

This ordinance shall be known and may be cited as the “Duke Energy Electric
Franchise.”

Section 3. Definitions

For the purposes of this ordinance, the following terms, phrases, words, and their
derivatives shall have the meaning given herein. When not inconsistent with the context, words
in the present tense include the future, words in the plural number include the singular number,
and words in the singular number include the plural number. The word “shall” is always
mandatory and not merely permissive.

(A)  “Adversely Affected” — For the Company. a loss of one percent (1%) of Base
Revenues within the corporate Town limits due to Retail Wheeling. For the Town, a loss of one
percent (1%) of franchise fees due to Retail Wheeling.

(B)  “Base Revenues” — All Company’s revenues from the retail sale of electricity, net
of customer credits, to residential, commercial and industrial customers and Town sponsored
street lighting all within the corporate limits of the Town.

(C)  “Company” — Duke Energy Florida, LLC, d/b/a Duke Energy, its successors and
assigns.

(D)  “Town” — The Town of Howey-In-The-Hills, Florida.



(E)  “Electric Energy Provider” — Every legal entity or association of any kind
(including their lessees, trustees or receivers), including any unit of state, federal or local
government (including Town herein), which owns, maintains, or operates an electric generation,
transmission, or distribution system or facilities, or which otherwise provides, arranges for, or
supplies electricity or electric energy to the public, or which supplies electricity to itself utilizing
Company’s distribution or other facilities. Without limitation or the foregoing, “Electric Energy
Provider” shall also include every Electric Utility, electric power marketer or electric power
aggregator. It shall also include every entity providing such services as metering, customer
billing. payment collection and processing, and customer information and data processing.

(F)  “Electric Utility” -- Shall have the meaning set out in Section 366.02(2), Florida
Statutes. and shall also include every electric “Public Utility™ as defined in Section 366.02(1),
Florida Statutes. “Electric Utility™ shall further include every investor owned, municipally or
governmentally owned, or cooperatively owned electric utility (including their lessees, trustees
or receivers), which owns, maintains, or operates an electric generation, transmission. or
distribution system in any State or County.

(G)  “Electric Utility System™ — An electric power system installed and operated in the
Franchise Area in accordance with the provisions of the Florida Public Service Commission
establishing technical standards, service areas, tariffs and operating standards, which shall
include but not to limited to electric light, heat, power and energy facilities, and a generation,
transmission, and distribution system, with such extensions thereof and additions hereto as shall

hereafter be made.

(H)  “Franchise Area” — That arca for which Company provides electric utility service
within the corporate Town limits of the Town.

(D “Facilities” — The meaning as set forth in Section 4.

) “Person” — Any person, firm, partnership, association, corporation, company or
organization of any kind.

(K)  “Public Service Commission™ — The Florida Public Service Commission.

(L)  “Rights-of-Way” — All of the nublic streets, alleys, highways, waterways, bridges.
sidewalks and parks, and any other public ways or places owned by the Town, as they now exist
or may be hereafter constructed, opened, laid out or extended within the present limits of the
Town, or in such territory as may hereafter be added to, consolidated or annexed to the Town.

(M)  “Retail Wheeling” — A customer/supplier arrangement whereby an Electric
Energy Provider utilizes transmission and/or distribution facilities of Company to make energy

sales directly to an end use customer located within the Franchise Area.

Section 4. Grant of Authority

(A)  This grant of authority is limited to the provision by Company to have, maintain,
or place its Facilities within the Rights-of-Way for its electric utility services. Accordingly, the
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Town hereby grants to the Company, its successors and assigns the non-exclusive right,
authority, and franchise to lay, erect, construct, maintain, repair and operate its Facilities in,
under, upon, over and across the present and future Rights-of-Way, as they now exist or may be
hereafter constructed, opened. laid out or extended within the present limits of the Town,
including but not limited to conduits, cables, poles, wires, supports and such other structures or
appurtenances as may be reasonably necessary for the construction, maintenance and operation
of an electric generation, transmission and distribution system, including information,
telecommunication, and video transmission used solely for the provision of electric service
(collectively the “Facilities™). provided that all portions of the same shall conform to accepted
industry standards, including but not limited, to the National Electrical Safety Code. Nothing in
this Ordinance shall require Company to remove, de-energize, or cease using any poles, wires, or
other things or Facilities identified hereinabove that were in place under previous ordinances or
permits prior to the Effective Date of this Ordinance, regardless of whether such poles, wires or
other Facilities are located outside “Rights-of-Way™ as defined herein. Nor shall anything in this
Ordinance prohibit Company from performing upgrades, replacements, maintenance or servicing
of such poles, wires, or other Facilities after the Effective Date of this Ordinance. Rather, all
such preexisting poles, wires, or other Facilities shall be authorized under this Ordinance.
Because this Franchise is intended to grant Company the non-exclusive, but unrestricted right to
place its Facilities within the Rights-of-Way, the Town expressly acknowledges and agrees that
Company shall not be required to apply for or pay for permits to place its Facilities or perform
any work maintenance activities on or related to its Facilities within the Rights-of-Way. In the
event the Company desires to use its existing facilities, or construct new facilities, in order to
provide public communications, leased fiber optic capacity. or video services to existing or
potential consumers, Company must obtain additional and separate permission from the Town
for such activities.

(B)  Annexation or Contraction. Town and Company agree that the Franchise Area is
subject to expansion or reduction by annexation and contraction of municipal boundaries. If
Town approves any Franchise Area expansion or reduction by annexation or contraction, Town
shall provide written notice to Company’s Annexation Coordinator, at the address provided
below, within sixty (60) days of such approval and this Franchise shall automatically extend to
include any such annexed areas. Additionally, within sixty (60) days of any such annexation or
contraction, Town shall provide to Company an updated list containing the new or removed
street names, known street name aliases, street addresses, and zip codes associated with each
street name. All notices of annexation or contraction and address listings shall be addressed to
the Annexation Coordinator as follows with the address subject to change:

Duke Energy

Annexation Coordinator — Billing Team

P. O. Box 33199

St. Petersburg, FL 33733-8199

Or by email to: TaxTeam(@duke-energy.com

Company must revise its payments due to any expansion or reduction by annexation
within a reasonable time after Company has received such notice and updated list from Town.
but no later than sixty (60) days after receipt of notice and the list. Town understands and



affirmatively acknowledges that the Company will exclusively rely upon the Town to provide
timely and accurate information to the Company regarding any such annexations or contractions,
and that failure to do so will impair, inhibit, and/or preclude the Company’s ability to revise any
payments due to the Town that are impacted by such annexations or contractions. Further, Town
acknowledges that if such information is not timely furnished to Company as required herein,
any related obligation to collect payments shall be suspended during the period of delay.

(C)  Non-Exclusive Use. The Company’s right to use and occupy Rights-of-Way for
the purposes herein set forth shall be non-exclusive, and the Town reserves the right to grant to
others the right to utilize the Rights-of-Way, to any person at any time during the period of this
Franchise so long as such grant does not create an unsafe condition or unreasonably conflict with

the rights granted to Company herein.

Section 5. Notice of Acceptance; Term of Franchise

This ordinance shall become effective upon being legally passed and adopted (“Effective
Date™) by the Town Council; and it is further agreed that the Company shall accept this
Franchise as of the date of the passage and adoption by the Town Council and shall signify its
acceptance in writing within thirty (30) days after the Town Council’s approval of this ordinance
by filing its written acceptance with the Town Clerk. If the Company fails to accept this
franchise within thirty (30) days of its date of passage and adoption. then this Ordinance shall be
null and void, and of no force and effect of any kind. Commencing on the Effective Date, the
term of the Franchise granted herein shall be for a period of ten (10) years.

Section 6. Pavment to Town

(A)  Effective the first day of the second month beginning after the Effective Date of
this ordinance, Town shall be entitled to receive from Company a monthly franchise amount that
will equal six percent (6%) of Company’s Base Revenues (the “Franchise Fee™) for the
preceding month, which amount shall be the total compensation due Town for any and all rights,
authority and privileges granted by this Franchise, including compensation for any required
permits, parking fees, or any other fee or cost related to the rights granted hereunder. Any
franchise amounts that will be paid to the Town will be collected by the Company from
Company’s customers in the Franchise Area and passed through to the Town in the manner
described herein. The Town expressly acknowledges that no additional or other amounts shall
be due or remitted by Company for the exercise of its rights granted hereunder. Payment shall be
made to Town for each month no later than the twentieth (20") day of the following month. The
monthly payment shall be made by wire transfer. Any monthly payment or any portion thereof
made twenty (20) days after the due date without good cause shall be subject to interest at the
rate of ten percent (10%) per annum.

(B)  Only disputed amounts shall be allowed to be withheld by Company. and any
such amount shall not accrue any interest during the pendency of any such dispute.

(C)  The Town acknowledges that all classifications and categories of retail customers
of Company shall be subject to the payment of the Franchise Fee due hereunder.
Section 7. Favored Nations




(A) In the event Company shall hereafter accept an electric utility franchise ordinance
from any municipality providing for the payment of a franchise fee in excess of that provided for
in Section 6 above, Company shall notify Town, and Town reserves the right to amend this
Franchise to increase the franchise fee pavable under this ordinance to no more than the greater
franchise fee that Company has agreed to pay to such other municipality. Company’s obligation
to pay such greater franchise fee to Town shall apply prospectively beginning with the next
monthly franchise fee payment following Town’s timely notice of its exercise of its amendment
right to which Company may collect such increased fee from its customers. Company’s failure to
notify Town of such additional payments does not limit Town’s right to amend to require such
additional franchise fees.

(B) It is the intent and agreement of Town and Company that Company shall not be
required to pay Town a franchise fee under Section 6 of a percentage greater than that paid to
Town by any other Electric Utility or Electric Energy Provider utilizing Town’s Rights-of-Way
on such Electric Utility’s or Electric Energy Providers revenues attributable to services that are
the same or substantially the same as those performed by Company. It is further the intent and
agreement of Town and Company that Company should not be placed at a competitive
disadvantage by the payments required by Section 6 of this Ordinance in the event other Electric
Utilities or Electric Energy Providers provide services in competition with Company without
utilizing Town's Rights-of-Way.

(C)  If Town imposes a lesser fee, or no fee, or is unable to impose a fee on another
Electric Utility or Electric Energy Provider providing or seeking to provide services in
competition with Company to customers within Town’s municipal boundaries, whether utilizing
Town’s Rights-of-Way or not utilizing Town’s Rights-of-Way, Company’s fee under Section 6
for such services shall be automatically reduced to the lesser fee charged the other Electric
Utility or Electric Energy Provider (or to zero (0), if no fee is charged such other Electric Utility
or Electric Energy Provider). In all events, Town shall not grant more favorable treatment to
other Electric Energy Providers than is granted to Company under this ordinance, it being the
intent of the parties that no future provider of electric service, be it generation, transmission or
distribution service, to customers within the corporate limits of Town shall be given a
competitive advantage over Company.

Section 8. Town Rights

The right is hereby reserved to the Town, in addition to the provisions herein contained
and existing applicable ordinances, to adopt such regulations as it shall find necessary in the
exercise of its police power, provided that such regulations, by ordinance or otherwise, shall be
reasonable, and shall not be in conflict with the laws of the State of Florida or the lawful
regulations of any state agency possessing the power to regulate the activities of the Company, or
conflict with or otherwise interfere with the benefits conferred on the Company hereunder. In the
event of a conflict between this Franchise Agreement and any other ordinance or regulation
adopted by the Town relating to Company’s rights to perform work in and/or occupancy of the
Rights-of-Way as permitted hereunder, the rights under this Franchise Agreement shall govern

and control.

Section 9. Work In Rights-of-Way




The Company is hereby granted the right, authority and privilege to perform all necessary
work and excavations in said Rights-of-Way of the Town related to its Facilities and necessary
or incidental to carrying out such rights and obligations as permitted hereunder. The Company
shall have the right to fasten and to stretch and lay along the lines of said poles, conduits, pipes
and cables necessary for transmitting and conveying the electric current to be used in the
Company’s business, together with all the rights and privileges necessary or convenient for the
full use including the right to trim, cut and keep clear all trees and limbs near or along
Company’s Facilities that may in any way endanger the proper operation of same. Moreover, the
Company shall have the right to construct, erect, operate and maintain within the Town an
electric system consisting of its Facilities for carrying on the Company’s business; provided that,
in accomplishing these purposes, the streets of said Town shall not be unnecessarily obstructed
and work in connection therewith shall be done and carried on in conformity with such
reasonable rules. standards, regulations and local ordinances with reference thereto as may be
adopted by the Town for the protection of the public and which are not in conflict with or
otherwise interfere with the benefits conferred on the Company hereunder.

Section 10. Indemnification

(A)  The acceptance of this Franchise by Company shall be deemed an agreement on
the part of Company to indemnify Town and hold it harmless against any and all direct damages,
claims, expenses, reasonable attorneys’ fees (including appellate fees) and costs that Town may
incur to the extent arising out of or resulting from the negligence or willful misconduct of
Company, its contractors and agents in the construction, repair, operation, or maintenance of its
electric utility Facilities hereunder. In no event shall Company be liable to Town for any
consequential, incidental, punitive, exemplary, multiple, or indirect damages. lost profits or other
business interruption damages, by statute, in tort (including negligence or strict liability), in
contract, or under any indemnity provision or otherwise.

(B)  Company shall maintain throughout the term of this Franchise sufficient financial
resources to provide self-insurance insuring Town and Company with regard to all damages set
forth in Section 10 (A) in the minimum amounts of:

(i) $1.000.,000 for bodily injury or death to a person;

$3.000.000 for bodily injury or death resulting from any one accident.
(i)  $50.000 for property damage resulting from any one accident.
(iii)  $1.000.000 for all other types of liability.

(C)  Town acknowledges that Company provides its own liability insurance (self-
insured).

Section 11. Records and Reports

(A)  Company Rules and Regulations. The following records, reports, and documents
shall be available to Town upon Town’s reasonable request: copies of rules, regulations, and
procedures adopted by Company that relate to Company's use of Town’s Rights-of-Way.




(B)  Accounting. Company shall use the system of accounts and the form of books,
accounts, records, and memoranda prescribed by the Florida Public Service Commission or such
other applicable governing agency having jurisdiction over Company as determined by
Company.

(C)  Reports. Company will submit monthly a statement of its estimated Base
Revenues for the period on which such payment is based. The acceptance of any statement or
payment shall not prevent the Town from asserting that the amount paid is not the amount due,
or from recovering any deficit by any lawful proceeding, including interest to be applied at the
rate set forth in Section 6 (A).

(D)  Availability of Records and Reports. Company shall supply information that
Town or its representatives may from time to time reasonably request relative to the calculation
of franchise fees. Such records shall, on written request of Town, be open for examination and
audit by Town and Town’s representatives at Company’s headquarters in St. Petersburg, Florida,
during ordinary business hours and such records shall be retained by Company for a period of
five (5) years.

(E)  Audit. Town may require, upon prior written notice and during Company’s
normal business hours, an audit of Company’s books related to this Agreement not more than
once every five (5) years and then only for the preceding three (3) years. Company will
reimburse Town’s audit costs if the audit identifies errors in Company’s franchise Base
Revenues of five percent (5%) or more for the period audited. If an underpayment of franchise
fees has occurred due to the Company’s error, interest will be calculated at the rate of ten percent
(10%) per annum. Both the underpayment and interest shall be paid within ninety (90) days
from completion of the audit.

(F) Customer Report. In addition to Town’s obligations in Section 4 (B), within
ninety (90) days of the Effective Date of this Agreement. Town shall provide to Company a
report in a format acceptable to Company setting forth a listing of all addresses within the
corporate limits of the Town and annually thereafter a report identifying any changes to the
address listing provided the previous year.

Section 12. Retail Wheeling

In the event the appropriate governmental authorities authorize Retail Wheeling, then either
party, if Adversely Affected thereby, may reopen this ordinance upon thirty (30) days written notice
to the other for the sole purpose of addressing the Franchise Fee payments between The Company
and the Town. If the parties are unable to agree within ninety (90) days of reopening, either party
may declare an impasse and may file an action in the Circuit Court in Lake County, Florida for
declaratory relief as to the proper Franchise Fee in light of Retail Wheeling.




Section 13. Severability

Should any section or provision of this Franchise ordinance or any portion thereof, the
deletion of which would not adversely affect the receipt of any material benefits or, substantially
increase the burden of any party hereunder, be declared by a court of competent jurisdiction to be
invalid, such decision shall not affect the validity of the remainder. as a whole or any part
thereof, other than the part declared to be invalid. In the event of any such partial invalidity,
Town of Howey-In-The-Hills, and Company shall meet and negotiate in good faith to obtain a
replacement provision that is in compliance with the judicial authority’s decision.

Section 14. Governing Law and Venue

This Franchise ordinance shall be construed and interpreted according to the laws of the
State of Florida. In the event that any legal proceeding is brought to enforce the terms of this
Franchise, the same shall be brought in Lake County. Florida, or, if a federal claim, in the U.S.
District Court in and for the Middle District of Florida, Ocala Division.

Section 15. Merger

This Franchise agreement is the full, complete and entire understanding and agreements
of the parties as to its subject matter, and the written terms supersede all prior contemporaneous
representations, discussions, negotiations, understanding and agreements relating to the subject
matter of this agreement. The parties shall not be bound or liable for any statement. prior
negotiations, correspondence. representation, promise, draft agreements, inducements, or other
understanding of any kind or nature not set ferth or provided herein.

Section 16. Notices

Except in exigent circumstances, all notices by either Town or Company to the other
shall be made by depositing such notice in the United States Mail, Certified Mail return receipt
requested or by recognized commercial delivery, e.g. FedEx. UPS or DHL or facsimile. Any
notice served by certified mail return receipt shall be deemed delivered five (5) days after the
date of such deposit in the United States mail unless otherwise provided. Any notice given by
facsimile is deemed received by next Business Day. “Business Day” for purposes of this section
shall mean Monday through Friday, with Saturday, Sunday and Town and Company observed
holidays accepted. All notices shall be addressed as follows:

To Town: To Company:

Town Clerk Government & Community Relations
P.O. Box 128 Duke Energy

Howey-In-The-Hills, FL 34737 P.O. Box 14042 —FL: 163

Phone: (352) 324-2290 St. Petersburg., FL 33733-4042
Facsimile: (352) 324-2126 Phone: (727) 820-5474

Facsimile: (727) 820-5715

Section 17. Non-Waiver Provision




The failure of either party to insist in any one or more instances upon the strict
performance of any one or more of the terms or provisions of this Franchise shall not be
construed as a waiver or relinquishment for the future of any such term or provision, and the
same shall continue in full force and effect. No waiver or relinquishment shall be deemed to have
been made by either party unless said waiver or relinquishment is in writing and signed by the
parties.

Section 18. Repealer and Superseding Provision

This ordinance shall supersede, as to the rights, privileges and obligations between Town
and Company, all ordinances and parts of ordinances in conflict with the terms of this ordinance.
Ordinance No. 2001-301 and any amendments thereto, are hereby deemed null and void and/or
repealed upon the effective date of this ordinance and none of the provisions of such repealed
Ordinance No. 2001-301 and any amendments thereto shall have any further force and effect.

Section 19. Dispute Resolution

The parties to this Franchise agree that it is in each of their respective best interests to
avoid costly litigation as a means of resolving disputes which may arise hereunder. Accordingly,
the parties agree that prior to pursuing their available legal remedies they will meet in an attempt
to resolve any differences. If such informal effort is unsuccessful, then the Parties may exercise

any of their available legal remedies.

PASSED AND ORDAINED on August 28, 2017, by the Town Council of the Town of
Howey-in-the-Hills, Florida.

Chris Sears, Mayor

ATTEST: APPROVED AS TO FORM AND LEGALITY
for use and reliance by the Town of Howey-in-the-
Hills, Florida, only.

Dairian Burke, Interim Town Clerk Heather M. Blom-Ramos, Town Attorney



First Public Hearing held August 7, 2017
Second Public Hearing and Adoption held August 28, 2017
Advertised August 18, 2017

Accepted by:

Harry Sideris, State President
Duke Energy Florida, LLC
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Affidavit of Publication

DAILY COMMERCIAL

Leesburg, Lake County Florida
STATE OF FLORIDA, COUNTY OF LAKE

Before the undersigned authority personally appeared

777;@ /ﬁm

i
who on oath says that she is an authorized emplovee of the
Daily Commercial, a daily newspaper published at Leesburg,
in Lake County, Florida; that the attached copy of advertise-
ment, being a notice in the matter of

ORD _701n-00>

Linda Rost

was published in said newspaper in the issues of:

AvG 18 281)

Affiant further says that the said Daily Commercial is pub-
lished at Leesburg, in said Lake County, Florida, and that the
said newspaper has heretofore been continuously published
in said Lake County, Florida, daily, and has been entered as
second class mail matter at the post office in Leesburg, in said
Lake County, Florida, for a period of one year next preceding
the first publication of the attached copy of advertisement;
and affiant further says that he has neither paid nor promised
any person, finn or corporation any discount, rebate, commis-
sion or refund for the purpose of securing this advertisement
for publication in the said newspaper.

Sworn to and subscribed before me this i day of a/_(’u)’
AD. 2017. : v
JOANNE FRENCH

Notary Public - State of Florida
Commission # FF 227708
My Comm. Expires May S, 2019

Joanne Freng

N Public
\_(-MAAVMJ (—
(Print, or Stamp Nime of Notary Public)

AD#

[00L 1330

URDINANCE NU. 201/4Uvo

AN ORDINANCE OF THE TOWN OF
HOWEY-IN-THE-HILLS,  FLORIDA;
GRANTING TO DUKE ENERGY FLOR-
IDA, LLC, A FLORIDA LIMITED LIA-
BILITY COMPANY D/B/A DUKE EN-
ERGY, A NON-EXCLUSIVE ELECTRIC
UTILITY FRANCHISE; PRESCRIBING
THE TERMS AND CONDITIONS RE-
LATED TO THE OCCUPANCY OF MU-
NICIPAL STREETS AND RIGHTS-
OF-WAY IN THE TOWN OF HOWEY IN
THE HILLS, FLORIDA, FOR THE PUR-
POSE OF PROVIDING = ELECTRIC
SERVICE; PROVIDING FOR SEVERA-
BILITY AND AN EFFECTIVE DATE.

NOW, THEREFORE, BE IT ORDAINED
BY THE TOWN OF HOWEY-IN-TH-
E-HILLS, FLORIDA:

Section 1. Findings

The Town deems it necessary, desira-
bie and in the interest of its citizens
to establish by ordinance a franchise
(sometimes referred to herein as the
“Franchise”) granting the Company
permission to occupy the Righis—
of-Way in the Town of
Howey-In-The-Hills, Florida, for the
purpose of providing electric services.

Section 2. Short Title

This ordinance shall be known and
may be cited as the “Duke Energy
Electric Franchise.”

Sectlon 3. Definltions

For the purposes of this ordinance,
the following terms, phrases, words,
and their derivatives shall have the
meaning given herein. When not in-
consistent with the context, words in
the present tense inciude the future,

words in the plural number include '

the singular number, and words in the
singular number Include the plural
number. The word “shall” Is always
mandatory and not merely permis-
slive.

(A) “Adversely Affected” - For the
Company, a loss of one percent (1%)
of Base Revenues within the corpo-

rate Town limits due to Retail Wheel- |
ing. For the Town, a loss of one per- |

cent (1%) of franchise fees due to Re-
tail Wheeling.

(B) “Base Revenues” - All Company’s |

revenues from the retail sale of elec-

tricity, net of customer credits, to resi- |

dential,
customers and Town sponsored
street lighting all within the corporate
limits of the Town. 5

(C) “Company” - Duke Energy Florida,
LLC, d/b/a Duke Energy, its succes-
sors and assigns.

(D) “Town” - The Town of
Howey-In-The-Hills, Florida.
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(E) “Electric Energy Provider” - Every
legal entity or association of any kind
(including their lessees, trustees or re-
ceivers), including any unit of state,
federal or local government (including
Town herein), which owns, maintains,
or operates an electric generation,
transmission, or distribution. system
or facilities, or which otherwise pro-
vides, arranges for, or supplies elec-
tricity or electric energy to the public,
or which supplies electricity to itself
utilizing - Company’s distribution or
other facilities. Without limitation or
the foregoing, “Electric Energy Pro-
vider” shall also include every Electric
UtHity, electric power marketer or
electric power aggregator. It shall
also include every entity providing
such services as metering, customer
billing, payment collection and pro-
cessing, and customer information
and data processing.

commercial and industrial |

(F) “Electric Utility” — Shall have the
meaning set out Ih  Section
366.02(2), Florida Statutes, and shall
also include every electric “Public Uti-
ity" as defined in Section 366.02(1),
Fiorida Statutes. “Electric Utility” shall
further include every investor owned,
municipally or govemmentally owned,
or cooperatively owned electric utility
(including their lessees, trustees or re-
ceivers), which owns, maintains, or
operates an electric  generation,
transmission, or distribution system
in any State or County.

(@) “Electric Utility System” - An elec-
tric power system installed and oper-
atec 'n the Franchise Area in accord-

ance with the provisions of the Flor- |

ida Public Service Commission estab-
lishing technical standards, service
areas, tariffs and operating stand-
ards, which shall Include but not to



limited to electric light, heat, power
and energy facllities, and a genera-
tion, transmission, and distribution
system, with such extensions thereof
and additions hereto as shall hereaf-
ter be made. :

(H) “Franchise Area” - That area for
which Company provides electric util-
ity service within the corporate Town
limits of the Town.

(1) “Facilities” - The meaning as set
forth in Section 4.

(J) “Person” - Any person, firm, part-
nershlp, association, corporation,
company or organization of any kind.

(K) “Public Service Commission” -
The Florida Public Service Commis-
slon.

(L) “Rights-of-Way” - All of the public
streets, alleys, highways, waterways,
bridges, sidewalks and parks, and
any other public ways or places
owned by the Town, as they now exist
or may be hereafter constructed,
opened, laid out or extended within
the present limits of the Town, or in
such territory as may hereafter be
added to, consolidated or annexed to
the Town.

(M) “Retall Wheeling” - A custom-
er/supplier arrangement whereby an
Electric Energy Provider utiiizes trans-
mission and/or distribution facilities
of Company to make energy sales di-
rectly to an end use customer located
within the Franchise Area.

Section 4. Grant of Authority

(A) This grant of authority is limited to
the provision by Company to have,
maintain, or place its Facllities within
the Rights-of-Way for its electric util-
Ity services. Accordingly, the

Town hereby grants to the Company,
lts successors and assigns the non-ex-
clusive right, authority, and franchise
to lay, erect, construct, maintain, re-
pair and operate its Facilities in, un-
der, upon, over and across the pres-
ent and future Rightsof-Way, as they
now exist or may be hereafter con-
structed, opened, laid out or extended
within the present limits of the Town,
Including but not limited to conduits,
cables, poles, wires, supports and
such other structures or appurie-
nances as may be reasonably neces-
sary for the construction, mainte-
nance and operation of an electric
generation, transmission and distribu-
tion system, including information,
telecommunication, and video trans-
mission used solely for the provision
of electric service (collectively the
“Facilities”), provided that all portions
of the same shall conform to ac-
cepted industry standards, including
but not limited, to the National Elec-
trical Safety Code. Nothing in this Or-
dinance shall require Company to re-
move, de-energize, or cease using any
poles, wires, or other things or Facili-
ties identified hereinabove that were
in place under previous ordinances or
permits prior to the Effective Date of
this Ordinance, regardiess of whether
such poles, wires or other Facilities
are located outside “Rightsof-Way”
as defined herein. Nor shall anything
in this Ordinance prohibit Company
from performing upgrades, replace-
meats, maintenance or servicing of
= 1 poles, wires, or other Facilities
r the Effective Date of this Ordi-
ce. Rather, all such preexisting
., wires, or other Facilities shall
be authorized under this Ordinance.
Because this Franchise is intended to
grant Company the non-exclusive, but
unrestricted right to place Its Facili-
ties within the Rights-of-Way, the
Town expressly acknowledges and
agrees that Company shall not be re-
quired to apply for or pay for permits
to place its Facllities or perform any
work maintenance activities on or re-
lated to its Facilities within the
Rights-of-Way. In the event the Com-
pany desires to use its existing facill-
tize or construct new facilities, In or-
der to provide public communica-
tions, leased fiber optic capacity, or
video services to existing or potential
consumers, Company must obtain
additional and separate permission
framn the Tawn fnar curh activities.

(B) Annexation or Contraction. Town
and Company agree that the Fran-
chise Area is subject to expansion or
reduction by annexation and contrac-
tion of municipal boundaries. If Town
approves any Franchise Area expan-
sion or reduction by annexation or
contraction, Town shall provide writ-
ten notice to Company’s Annexation
Coordinator, at the address provided
below, within sixty (60) days of such
approval and this Franchise shall au-
tomatically extend to Include any
such annexed areas. Additionally,
within sixty (60) days of any such an-
nexation or contraction, Town shall
provide to Company an updated list
containing the new or removed street
names, known street name allases,
street addresses, and zip codes asso-
clated with each street name. All no-
tices of annexation or contraction
and address listings shall be ad-
dressed to the Annexation Coordina-
tor as follows with the address sub-
ject to change:

Duke Energy

Annexation Coordinator - Billing
Team P. O. Box 33199 St. Peters-
burg, FL 33733-8199

Or by email to:
TaxTeam@duke-energy.com

Company must revise its payments
due to any expansion or reduction by
annexation within a reasonable time
after Company has received such no-
tice and updated list from Town, but
no later than sixty (60) days after re-
ceipt of notice and the list. Town un-
derstands and affirmatively acknowl-
edges that the Company will exclu-
sively rely upon the Town to provide
timely and accurate information to
the Company regarding any such an-
nexations or contractions, and that
fallure to do so will impalr, inhibit, an-
d/or preclude the Company's ability
to revise any payments due to the
Town that are impacted by such an-
nexations or contractions. Further,
Town acknowledges that if such infor-
mation s not timely furnished to
Company as required herein, any re-
lated obligation to collect payments
shall be suspended during the period
of delay.

(C) Non-Exclusive Use. The Company's
right to use and occupy Rights-of-Way
for the purposes herein set forth shall
be non-exclusive, and the Town re-
sarves the right to grant to others the
right to utilize the Rights-of-Way, to
any person at any time during the pe-
riod of this Franchise so long as such
grant does not create an unsafe con-



dition or unreasonably conflict with
the rights granted. to Company
hereln. -

Section 5. Notice of Acceptance;
Term of Franchise

This ordinance shall become effective
upon being legally passed and
adopted (“Effective Date”) by the
Town Councll; and it Is further agreed

that the Company shall accept this

Franchise as of the date of the pas-
sage and adoption by the Town Coun-
cll and shall signify its acceptance In
writing within thirty (30) days after
the Town Council's approval of this
ordinance by fillng its written accept-
ance with the Town Clerk. If the Com-

ny falls to accept this franchise
within thirty (30) days of Its date of
‘passage and adoption, then this Ordl-
nance shall be null and vold, and of
no force and effect of any kind. Com-
mencing on the Effective Date, the
term of the Franchise granted hereln
shall be for a perlod of ten (10) years.

Sectlon 6. Payment to Town .
(A) Effective the first day of the sec-
ond month beginning after the Effec-
tive Date of this ordinance, Town
shall be entitied to receive from Com-
pany a monthly franchise amount
that will equal six percent (6%) of
Company’s Base Revenues (the
“Franchise Fee") for the preceding
month, which amount shall be the to-
tal compensation due Town for any.
and all rights, authority and privileges
granted by this Franchise, Including
compensation for any required per-
mits, parking fees, or any other fee or
cost related to the rights granted
hereunder. Any franchise amounts
that will be pald to the Town will be
collected by the Company from Com-
pany’s customers In the Franchise
Area and passed through to the Town
in the manner described herein. The
Town expressly acknowledges that no
additional or other amounts shall be
due or remitted by Company for the
exercise of Its rights granted hereun-
der. Payment shall be made to Town
for each month no later than the
twentleth (20th) day of the following
month. The monthly payment shall be
made by wire transfer. Any monthly
payment or any portion thereof made
twenty (20) days after the due date
without good cause shall be subject
to interest at the rate of ten percent
(10%) per annum.

(B) Only disputed amounts shall be al-
lowed to be withheld by Company,
and any such amount shall not ac-
crue any Interest during the pendency
of any such dispute.

{C) The Town acknowledges that all
classifications and categorles of retail
customers of Company shall be sub-
Ject to the payment of the Franchise
Fee due hereunder.

Section 7. Favored Natlons

(A) In the event Company shall here-
after accept an electric utility fran-
chise ordinance from any municipal-
ity providing for the payment of a
franchise fee in excess of that pro-
vided for In Section 6 above, Com-

pany shall notify Town, and Town re- .

serves the right to amend this Fran-
chise to increase the franchise fee
payable under this ordinance to no
more than the greater franchise fee
that Company has agreed to pay to
such other municipality. Company’s
obligation to pay such greater fran-
chise fee to Town shall apply prospec-
tively beginning with the next
monthly franchise fee payment fol
lowing Town's timely notice of Its ex-
ercise of Its amendment right to
which Company may coliect such in-
creased fee from its customers. Com-
pany’s fallure to notify Town of such
additional payments does not limit
Town's right to amend to require such
additional franchise fees.

erate and maintaln within the Town
an electric system consisting of Its
Facliities for carrying on the Compa-
ny's business; provided that, in ac-
complishing these purposes, the
streets of said Town shall not be un-
necessarlly obstructed and work In
connection therewith shall be done
and carried on In conformity with
such reasonable rules, standards, reg-
ulations and local ordinances with
reference thereto as may be adopted
by the Town for the protection of the
public and which are not in conflict
with or otherwise Interfere with the
benefits conferred on the Company
hereunder.

Section 10. indemnification

(A) The acceptance of this Franchise
by Company shall be deemed an
agreement on the part of Company to
indemnify Town and hold it harmless
against any and all direct damages,
claims, expenses, reasonable attor-
neys’ fees (Including appellate fees)
and costs that Town may incur to the
extent arising out of or resulting from
the negligence or willful misconduct
of Company, its contractors and
agents in the construction, repair, op-

eration, or malntenance of its electric

utility Facilities hereunder. In no
event shall Company be liable to
Town for any consequential, Inciden-
tal, punitive, exemplary, multiple, or
Indirect damages, lost profits or other
business Interruption damages, by
statute, in tort (including negligence
or strict liability), In contract, or under
any indemnity provision or otherwise.

(B) Company shall maintain through-
out the term of this Franchise suffl-
cient financial resources to provide
seffdnsurance .Insuring Town and
Company with regard to all damages
set forth in Section 10 (A) in the mini-
mum amounts of:

(1) $1,000,000 for bodily Injury or
death to a person;

$3,000,000 for bodily injury or death
resulting from any one accident.

(i) $50,000 for property damage re-
sulting from any one accident.

(if) $1,000,000 for all other types of
liability.

(C) Town acknowledges that Com-
pany provides its own liability Insur-
ance (self-insured).

Sectlon 11. Records and Reports
(A) Company Rules and Regulations.
The following records, reports, and
documents shall be available to Town
upon Town's reasonable request: cop-
ies of rules, regulations, and proce-
dures adopted by Company that re-
late to Company's use of Town's
Rightsof-Way.

(B) Accounting. Company shall use
the system of accounts and the form
of books, accounts, records, and
memoranda prescribed by the Florida
Public Service Commission or such
other applicable governing agency
having jurisdiction over Company as
determined by Company.

-(C) Reports, Company will submit

monthiy a statement of its estimated
Base Revenues for the period on
which such payment Is based. The ac-
ceptance of any statement or pay-
ment shall not prevent the Town from
asserting that the amount pald is not
the amount due, or from recovering
any deficit by any lawful proceeding,
including Interest to be applied at the
rate set forth In Section 6 (A).

matter of this agreement. The parties
shall not be bound or llable for any
statement, prior negotiations, corre-
spondence, representation, promiss,
draft agreements, inducements, or
other understanding of any kind or
nature not set forth or provided
herein.

Sectlon 16. Notices

Except In exigent circumstances, all
notices by elther Town or Company to
the other shall be made by depositing
such notice In the United States Mail,
Certified Mall retum recelpt re-
quested or by recognized commercial
delivery, e.g. FedEx, UPS or DHL or
facsimlle. Any notice served by certi-
fied mail return receipt shall be
deemed delivered five (5) days after
the date of such deposit in the United
States mall unless otherwise pro-
vided. Any notice given by facsimile Is
deemed recelved by next Business
Day. “Business Day" for purposes of
this section shall mean Monday
through Friday, with Saturday, Sun-
day and Town and Company observed. .
holidays accepted. All notices shall be
addressed as follows:

To Town:

Town Clerk

P.0. Box 128
Howey-In-The-Hills, FL 34737
Phone: (352) 324-2290
Facsimile: (352) 324-2126

To Company:
Government & Community Relations

' Duke Energy

P.0. Box 14042 - FL: 163

St. Petersburg, FL 33733-4042
Phone: (727) 820-5474
Facsimile: (727) 820-5715

Sectlon 17. Non-Walver Provision
The failure of either party to insist in
any one or more Instances upon the
strict performance of any one or
more of the terms or provisions of
this Franchise shall not be construed
as a walver or relinquishment for the
future of any such term or provision,
and the same shall continue In full
force and effect. No waiver or relin-
quishment shall be deemed to have
been made by either party unless
sald walver or relinquishment is in
writing and signed by the partles.

Sectlon 18. Repealer and Supersed-
Ing Provision

This ordinance shall supersede, as to
the rights, privileges and obligations
between Town and Company, all ord-
nances and parts of ordinances in
conflict with the terms of this ordl
nance. Ordinance No. 2001-301 and
any amendments thereto, are hereby
deemed null and void and/or re- -
pealed upon the effective date of this .
ordinance and none of the provisions
of such repealed Ordinance No.
2001-301 and any amendments -
thereto shall have any further force
and effect.

Section 19. Dispute Resolution

The parties to this Franchise agree
that it is in each of their respective
best interests to avoid costly litiga-
tion as a means of resolving disputes
which may arlse hereunder. Accord-
ingly, the parties agree that prior to
pursuing thelr available legal reme-
dies they will meet In an attempt to
resolve any differences. If such Infor-
mal effort Is unsuccessful, then the
Parties may exercise any of their
avallable legal remedies.

AND ORDAINED on
2017, by
the Town Councll of the Town of
Howey-In-the-Hills, Florida.

PASSED




(B) 1t Is the intent and agreement of
~+Yown and Company that Company

ghall not be required to pay Town a
franchise fee under Section 6 of a
percentage greater than that paid to
Town by any other Electric Utility or
Electric Energy Provider
Town's Rights-of-Way on such Electric
Utility's or Electric Energy Providers
revenues attributable to services that
are the same or substantially the
same as those performed by Com-
pany. It Is further the intent and
agreement of Town and Company
that Company should not be placed
at a competitive disadvantage by the
payments required by Section & of
this -Ordinance in the event other
Electric Utilities or Electric Energy
Providers provide services In competi-
tion with Company without utilizing
Town's Rights-of-Way.

(C) If Town Imposes a lesser fee, or
no fee, or is unable to impose a fee
on another Electric Utility or Electric
Energy Provider providing or seeking
to provide services in competition
with Company to customers within
Town's municipal boundaries,
whether utilizing Town's Rights—
of-Way or not utilizing Town's Rights—
of-Way, Company’s fee under Section
6 for such services shall be automati-
cally reduced to the lesser fee
charged the other Electric Utility or
Electric Energy Provider (or to zero
(0), if no fee is charged such other
Electric Utility or Electric Energy Pro-.
vider). In all events, Town shall not
grant more favorable treatment to
other Electric Energy Providers than is
granted to Company under this ordi-
nance, it being the intent of the par-
ties that no future provider of electric
service, be it generation, transmission
or distribution service, to customers
within the corporate limits of Town

shall be given a competitive advan-

tage over Company.

Sectlon 8. Town Rights
The right is hereby reserved to the
Town, In addition to the provisions
herein contained and existing applica-
ble ordinances, to adopt such regula-
tions as It shall find necessary in the
exercise of Its police power, provided
that such regulations, by ordinance or
otherwise, shall be reasonable, and
shall not be in conflict with the laws
of the State of Florida or the lawful
. regulations of any state agency pos-
-sessing the power to regulate the ac-
tivities of the Company, or conflict
with or otherwise Interfere with the
benefits conferred on the Company
hereunder. In the event of a conflict
between this Franchise Agreement
and any other ordinance or regulation
adopted by the Town relating to Com-
pany’s rights to perform work in an-
d/or occupancy of the Rights-of-Way
as permitted hereunder, the rights un-
der this Franchise Agreement shall
govern and control.

Sectlon 9. Work in Rights-of-Way

The Company is hereby granted the
right, authority and privilege to per-
form all necessary work and excava-
tions in said RightsofWay of the
Town related to its Facilities and nec-
essary or incldental to carrying out
such rights and obligations as permit-
ted hereunder. The Company shall
have the right to fasten and to stretch
and lay along the lines of said poles,
conduits, pipes and cables necessary
for transmitting and conveying the
electric current to be used in the
Company's business, together with all
the rights and privileges necessary or
convenlent for the full use Including
the right to trim, cut and keep clear
all trees and limbs near or along
Company's Facllities that may in any
way endanger the proper operation of
same. Moreover, the Company shall
have the right to construct. erect. op-

utilizing

(D) Avallabliity of Records and Re-
ports. Company shall supply Informa-
tion that Town or its representatives
may from time ta time reasonably re-
quest relative to the calculation of
franchise fees. Such records shall, on

“written request of Town, be open for

examination and audit by Town and
Town's representatives at Company’s
headquarters In St. Petersburg, Flor-
Ida, during ordinary business hours
and such records shall be retained by
Company for a period of five (5)
years.

(E) Audit. Town may require, upon
prior written notice and during Com-
pany’s normal business hours, an au-
dit of Company's books related to
this Agreement not more than once
every five (5) years. Company will re-
imburse Town's audit costs if the au-
dit identifies errors in Company’s

‘franchise Base Revenues of five per-

cent (5%) or more for the period au-
dited. If an underpayment of fran-
chise fees has occurred due to the
Company’s error, interest will be cal-
culated at the rate of ten percent
(10%) per annum. Both the underpay-
ment and interest shall be paid within
ninety (90) days from completion of
the audit.

(F) Customer Report. In addition to
Town's obligations in Section 4 (B),
within ninety (90) days of the Effec-
tive Date of this Agreement, Town
shall provide to Company a report in
a format acceptable to Company sett-
ing forth a listing of all addresses
within the corporate limits of the
Town and annually thereafter a report

Identifying any changes to the ad- '

dress listing provided the previous
year.

Section 12, Retall Wheseling

In the event the appropriate gover-
mental authorities authorize Retall
Wheeling, then either party, If Ad-
versely Affected thereby, may reopen
this ordinance upon thirty (30) days
written notice to the other for the
sole purpose of addressing the Fran-
chise Fee payments between The
Company and the Town. If the parties
are unable to agree within ninety (90)
days of reopening, either party may
declare an Impasse and may file an
actlon in the Circuit Court in Lake
County, Florida for declaratory relief
as to the proper Franchise Fee in light
of Retall Wheeling.

Sectlon 13. Severabllity
Should any sectlon or provision of
this Franchise ordinance or any por-

tion thereof, the deletion of which '
would not adversely affect the receipt |

of any material benefits or, substan-
tlally increase the burden of any party
hereunder, be declared by a court of
competent Jurisdiction to be Invalid,
such decision shall not affect the va-

lidity of the remainder, as a whole or |

any part thereof, other than the part
declared to be invalid. In the event of
any such partial invalidity, Town of
Howey-In-The-Hills, and Company
shall meet and negotiate in good
faith to obtain a replacement provi-
sion that is in compliance with the ju-
diclal authority’s decislon.

Sectlon 14. Governing Law - and
Venue

This Franchise ordinance shall be con-
strued and Interpreted according to
the laws of the State of Florida. In the
event that any legal proceeding Is
brought to enferce the terms of this
Franchise, the same shall be brought
in Lake County, Florida, or, if a fed-
eral claim, in the U.S. District Court in
and for the Middle District of Florida,
Ocala Division.

Sectlon 15. Merger
This Franchise agreement is the full,
complete and entire understanding
and agreements of the partles as to
Its subject reatter, and the written
terms superseoe all prior contempo-
raneous representations, discussions,
negciiations, understanding and
sgreements relating to the subject
Mg
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Chris Sears, Mayor
ATTEST: «

Dairlan Burke, Interim Town Clerk

APPROVED ‘AS TO FORM AND LE-
GALITY 3

for use and rellance by the Town of
Howey-in-the-Hills, Florida, only.

Heather M. Blom-Ramos, Town
Attorney

First Public Hearing held August 14,
017

Second Public Hearing and Adoption

held August 28, 2017

Advertised August 18, 2017

Accepted by:

Harry Sideris, State President
Duke Energy Florida, LLC

Ad No: 10067380
August 18, 2017
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